Chapter 3

What is an adjudication?

How does an inquisitorial process (agency adjudication) differ from an adversarial (court) trial?

How does an adjudication differ from a rulemaking?

How do you know if you have an adjudication or a rulemaking – address retrospective/prospective, specific parties/general public, and other relevant distinctions.

What are the due process differences between an adjudication and a rulemaking?
Explain how inspections are a form of  adjudication. Use restaurant inspections as a specific example.
Formal versus Informal Adjudications

Contrast formal and informal adjudications.

Why are informal adjudications called non-APA adjudications?

What are examples of informal adjudications?

Why do the courts try to limit the ability of regulated parties to demand formal adjudications?

What is the "magic" language that triggers a formal adjudication?

ALJs and AJs

What are Article III judges, how are they selected, disciplined, removed, and what are their powers?
How does an Article III federal judge differ from an Article V Louisiana judge?
What is the role of expertise in ALJ adjudications and how does this differ from Article III judges?

Discuss in detail how ALJs differ from Article III judges and the allowable review of the behavior of ALJ's. Include selection, retention, and assignment of work.
How is an ALJ's decision in the federal system different from a judge's decision? (Think about fact finding, interpreting laws, finality, etc.)

Explain the different ways an agency may use the AJ or ALJ's opinion in arriving at a final holding in an adjudication.
Why did the EPA switch to allowing ALJ decisions to be final decisions?

General Adjudication Procedure

What are the different reasons an agency might want to make policy through adjudication rather than rulemaking?

Why is bias a bigger problem in adjudications than in Article III trials?

How does expertise in adjudications complicate bias issues?

How do we resolve this in Article III trials?

Why is bias a bigger problem in a small state agency proceeding than in a social security administration disability determination?

What is the standard for disqualifying an administrative decisionmaker for bias?

Discuss ex parte contacts in adjudications, including contact between agency staff, decision makers, parties, and interested persons.
How is the problem of ex parte contacts different for ALJs and Article III judges?

What is separation of functions in administrative hearings and how does this improve the fairness of hearings?

Must all agencies separate their functions into investigation, prosecution, and decisionmaking?

Why is separation of functions more difficult for small agencies?
Admission of Evidence

What is the purpose of the rules of evidence in Article III trials?

How does this change when there is no jury?

How does the policy for reviewing evidence differ between an Article III jury trial and an ALJ hearing/

Does the APA establish the rules for admitting evidence into administrative proceedings?

Do all agencies use the same standards for evidence?

What was the Residuum Rule?

How does the "substantial evidence" standard change the Residumm Rule?

Burden of Proof

Who has the burden of proof in an administrative proceeding?

Who is the proponent of the order and why does it matter for burden of proof?

What is the standard of proof required in an agency proceeding, unless otherwise specified in the law?

What are other standards of proof in administrative proceedings? (Mental health commitments for example?)

Notice

What is notice?

Why is it required?

What has to be provided in the notice?

What can complicate notice? 

What about in immigration cases? 

Welfare benefits cases?

Licensing and Permits

Using lawyers as an example, what are the basic legal requirements for initial licensing? 

What are the basic due process requirement for revoking a license?

How are the legal standards for initial licensing different from a license review or revocation?

Why does this mean that law students better stay out of trouble until after they get their license?

What special due process must an LA licensing board provide before suspending a license?

What if the licensee is endangering the public?

What are the enforcement advantages of requiring a license as compared to allowing the activity until the agency can show that the party is violating the law?

How would use this analysis in explaining the administrative benefits of restricting the ownership of dangerous dogs as compared to requiring that the animal control agency show that a dog is dangerous before it can be enjoined.

How are the potential parties different for a law license than for a TV station license?

Why is this called a competitive licensing?

How does this change the process and the parties due process rights in the adjudication?

