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Torts I

Final Exam Fall 1998

This key provides the skeleton of the answers.  You did not have to use the same wording, as long as you
conveyed the idea.  There was some partial credit.  You could miss part of several questions and still do fairly
well.  The questions were worth these points:

1) (5)
2)  (5)
3)  (5)
4)  (5)
5)  (5)
6)  (5)
7)  (5)

8)  (10)
9)  (5)
10)  (5)
11)  (5)
12)  (5)
13)  (5)
14)  (5)

15)  (15)
16)  (5)
17)  (5)
18)  (5)
19)  (5)
20)  (5)
21)  (5)

22)  (5)
23)  (5)
24)  (5)
25)  (15)
26)  (15)

1. Doug hates Mary and her little dog too.  He takes a shot at Mary with his shotgun, but being a lousy shot,
he kills her dog instead.  What would his defenses be if Mary sues him for conversion for destroying her
chattel?

���'LG�QRW�LQWHQG�WR�VKRRW�WKH�GRJ��VKRW�LW�E\�PLVWDNH�
���1R�WUDQVIHUUHG�LQWHQW�LQ�FRQYHUVLRQ��VR�QR�LQWHQW�WRZDUG�WKH�GRJ��ZKLFK�LV�DQ�HOHPHQW�RI�FRQYHUVLRQ�

2. When Jane does not take her medicine, she is crazy.  Last week she quit taking her medicine because it
makes her feel bad.  While out driving in her car, she hallucinated that a pedestrian, Tom, was really a vicious
dog about to attack a little girl.  She ran Tom down to save the little girl.  Tom sues her for battery.  What are
her defenses?

���'HIHQVH�RI�RWKHUV�
���1R�LQWHQW�WRZDUG�7RP�EHFDXVH�VKH�WKRXJK�KH�ZDV�D�GRJ�
���1R�QRWLFH�WKDW�VKH�ZLOO�KDOOXFLQDWH�ZKHQ�VKH�LV�RII�KHU�PHGLFLQH�±�VXGGHQ�VHL]XUH�

3. Same facts as question 2:  What is Tom’s prima facie case against Jane for negligence?

'XW\��EHKDYH�DV�D�UHDVRQDEOH�SHUVRQ
%UHDFK��VWDQGDUG�±�WDNH�\RXU�PHGLFLQH��GR�QRW�UXQ�GRZQ�SHRSOH�LQ�\RXU�FDU�
&DXVDWLRQ��IDLOLQJ�WR�WDNH�KHU�PHGLFLQH�PDGH�KHU�FUD]\�VR�VKH�KLW�KLP�

4. Sam is admitted to the hospital for severe abdominal pain.  Surgeon Betty thinks he has appendicitis and
tells Sam that he needs to have his appendix out as soon as possible.  She does not tell him of any of the risks of
the surgery, just that it needed to be done quickly.  Sam has a stroke during surgery and is left paralyzed.  Expert
testimony establishes that this is a rare but unpreventable complication of the surgery.  What is Sam’s prima
facie case for failure of informed consent and what difficult fact does he have to convince the jury of?

$�UHDVRQDEOH�SK\VLFLDQ�ZRXOG�KDYH�LQIRUPHG�KLP�RI�WKH�ULVN�RI�SDUDO\VLV�
7KH�ULVN�WKDW�KH�ZDV�QRW�LQIRUPHG�RI�RFFXUUHG�
+H�KDV�WR�FRQYLQFH�WKH�MXU\�WKDW�KDG�KH�EHHQ�LQIRUPHG�RI�WKH�ULVN�KH�ZRXOG�QRW�KDYH�FRQVHQWHG�WR�WKH�VXUJHU\��HYHQ�DW�WKH�ULVN�RI
GHDWK�

5. Same facts as question 4: what does plaintiff have to have an expert testify to in a state that uses the
reasonable person standard for informed consent?  What does the expert need to testify to in a community
standard state?  Which is Missouri?
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���5HDVRQDEOH�SDWLHQW�±�H[SHUW�PXVW�WHVWLI\�WKDW�WKH�ULVN�LV�UHODWHG�WR�WKH�PHGLFDO�WUHDWPHQW��KRZ�IUHTXHQWO\�LW�RFFXUV��DQG�KRZ�VHYHUH�LW
LV�
���&RPPXQLW\�VWDQGDUG�±�WKDW�WKH�UHDVRQDEOH�SK\VLFLDQ�LQ�WKH�VDPH�FLUFXPVWDQFHV�ZRXOG�KDYH�LQIRUPHG�WKH�SDWLHQW�RI�WKH�ULVN�
���0LVVRXUL�LV�FRPPXQLW\�VWDQGDUG�

6. Explain the legal issue in the T.J. Hooper case, how the court resolved it, and why it is an important
issue in managed care (HMO) medical malpractice cases.

���&DQ�VRPHWKLQJ�EH�VWDQGDUG�RI�FDUH�LI�WKH�LQGXVWU\�GRHV�QRW�XVH�LW"
���,I�UHDVRQDEOH�SHRSOH�ZRXOG�XVH�LW��LW�LV�QRW�GHIHQVH�WKDW�WKH�LQGXVWU\�GRHV�QRW�XVH�LW�
���0DQDJHG�FDUH�LV�QRZ�WKH�GRPLQDWH�KHDOWK�FDUH�GHOLYHU\�V\VWHP��'R�WKH\�VHW�WKH�VWDQGDUG�IRU�PHGLFDO�FDUH��RU�FDQ�WKH�FRXUWV�DSSO\
VWDQGDUGV�IURP�QRQ�PDQDJHG�FDUH�GRFV�EHFDXVH�WKH\�DUH�ZKDW�WKH�FRXUW�EHOLHYHV�D�UHDVRQDEOH�SK\VLFLDQ�VKRXOG�XVH�

7. What are the facts of the flaming rat case, what legal issue did it pose, and how did the court resolve it?

���3ODLQWLII�LV�ZRUNLQJ�ZLWK�JDVROLQH�QHDU�D�ILUH���5DW�JHWV�LQ�WKH�JDV��LV�VHW�RQ�ILUH�E\�WKH�KHDWHU��DQG�VHWV�SODLQWLII�RQ�ILUH�
���6KRXOG�WKH�FRXUW�IRFXV�RQ�WKH�EL]DUUH�IDFWV�±�IODPLQJ�UDW�±�RU�RQ�WKH�OLQN�EHWZHHQ�ILUH�DQG�JDVROLQH��ZKLFK�LV�YHU\�FRPPRQ"
���7KH�FRXUW�IRXQG�WKDW�WKH�LPSRUWDQW�LVVXH�ZDV�ZKHWKHU�WKH�W\SH�RI�LQMXU\��QRW�WKH�VSHFLILF�PHFKDQLVP��ZDV�IRUHVHHDEOH�

8. Plaintiff is injured when a jar of Acme pickles explodes as he takes it off the grocery store shelf. He
wants to sue Acme using only res ipsa loquitur.  Using the elements of res ipsa loquitur from the Restatement,
what does plaintiff need to prove to recover?  Be specific as to the elements and how they related to the facts to
be proven.

����WKH�HYHQW�LV�RI�D�NLQG�ZKLFK�RUGLQDULO\�GRHV�QRW�RFFXU�LQ�WKH�DEVHQFH�RI�QHJOLJHQFH��±�SODLQWLII�PXVW�VKRZ�WKDW�WKHUH�LV�QR�QRQ�
QHJOLJHQW�UHDVRQ�IRU�SLFNOH�MDUV�WR�H[SORGH�
����RWKHU�UHVSRQVLEOH�FDXVHV��LQFOXGLQJ�WKH�FRQGXFW�RI�WKH�SODLQWLII�DQG�WKLUG�SHUVRQV��DUH�VXIILFLHQWO\�HOLPLQDWHG�E\�WKH�HYLGHQFH��±
SODLQWLII�PXVW�VKRZ�WKDW�WKH�SLFNOH�MDU�ZDV�QRW�PLVKDQGOHG�DIWHU�OHDYLQJ�$FPH
V�KDQGV�
����WKH�LQGLFDWHG�QHJOLJHQFH�LV�ZLWKLQ�WKH�VFRSH�RI�WKH�GHIHQGDQW
V�GXW\�WR�WKH�SODLQWLII��±�SODLQWLII�PXVW�VKRZ�WKDW�$FPH�KDG�D�GXW\�WR
QRW�WR�XVH�GDQJHURXV�SLFNOH�MDUV�

9. Explain the Brown Banana Peel test.

7KH�PRUH�EURZQ�DQG�GLUW\�WKH�SHHO��WKH�ORQJHU�LW�KDV�EHHQ�RQ�WKH�IORRU���7KLV�VKRZV�WKDW�WKH�VWRUH�KDG�WLPH�WR�QRWLFH�LW�DQG�SLFN�LW�XS�
ZKLFK�GHIHDWV�LW�GHIHQVH�WKDW�LW�GLG�QRW�KDYH�DQ�RSSRUWXQLW\�WR�FXUH�WKH�SUREOHP�EHIRUH�SODLQWLII�ZDV�LQMXUHG�

10. What are examples of schools of practice and of medical specialties and what is their legal significance
as regards testimony in medical negligence cases?

6FKRROV�RI�PHGLFLQH�DUH�GLIIHUHQW�WKHRULHV�RI�WUHDWPHQW�±�FKLURSUDFWRUV��GHQWLVWV��0�'�V���0HGLFDO�VSHFLDOWLHV�DUH�GLYLVLRQV�RI�SUDFWLFH
ZLWKLQ�D�VFKRRO�RI�SUDFWLFH���<RX�FDQQRW�KDYH�WHVWLPRQ\�DFURVV�VFKRROV�RI�SUDFWLFH��RQO\�ZLWKLQ�WKHP���+LQW�±�SRGLDWULVWV�DUH�QRW�0�'�V�±
WKH\�DUH�WKHLU�RZQ�VFKRRO��

11. What is the locality rule and how does it apply to medical specialists?

,W�VD\V�WKDW�WKH�H[SHUW�LQ�D�PHGLFDO�PDOSUDFWLFH�FDVH�PXVW�FRPH�IURP�WKH�VDPH�ORFDOLW\�DV�WKH�GHIHQGDQW���6LQFH�VSHFLDOLVWV�DUH
FHUWLILHG�QDWLRQDOO\��WKH�ORFDOLW\�UXOH�LV�QRW�DSSOLHG�WR�WKHP�

12. What duty did the court impose in Tarasoff and how is it modified by the County of Alameda case?

7DUDVRII�UHTXLUHV�D�SV\FKLDWULVW�WR�ZDUQ�D�WKLUG�SDUW\�LI�WKH�SV\FKLDWULVW�EHOLHYHV�WKDW�D�SDWLHQW�SRVHV�D�ULVN�WR�WKH�WKLUG�SDUW\���&RXQW\�RI
$ODPHGD�VD\V�WKDW�\RX�RQO\�KDYH�WR�ZDUQ�LI�WKHUH�LV�DQ�LGHQWLILHG�YLFWLP�
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13. Your client was mugged in the common areas of a hotel.  What would you have to show to hold the
landlord liable?

7KDW�WKHUH�ZDV�D�GXW\�WR�\RXU�FOLHQW��L�H���WKDW�KH�ZDV�DQ�OLFHQVHH���7KDW�WKHUH�ZHUH�SUHYLRXV�DWWDFNV�WKDW�VKRXOG�KDYH�SXW�WKH�ODQGORUG
RQ�QRWLFH��7KDW�WKH�ODQGORUG�GLG�QRW�WDNH�DSSURSULDWH�SUHFDXWLRQV��EDVHG�RQ�WKH�ULVNV�KH�NQHZ�RU�VKRXOG�KDYH�NQRZQ�

14. What is the difference between wrongful birth and wrongful life?

:URQJIXO�ELUWK�LV�EURXJKW�E\�WKH�SDUHQWV�IRU�WKH�LQMXULHV�WR�D�EDE\�EDVHG�RQ�QRW�EHLQJ�ZDUQHG�RI�WKH�SRWHQWLDO�ELUWK�GHIHFWV�
:URQJIXO�OLIH�LV�EURXJKW�E\�WKH�FKLOG�DQG�LV�D�FODLP�WKDW�SODLQWLII�ZRXOG�KDYH�EHHQ�EHWWHU�RII�WR�QRW�KDYH�EHHQ�ERUQ�

15. Explain, with examples, Comment K and Comment I products, how they differ, and what manufacturers
of them have to do to avoid liability.

&RPPHQW�.�DUH�XQDYRLGDEO\�XQVDIH�SURGXFWV��EHQHILFLDO�SURGXFWV�WKDW�SRVH�ULVNV�HYHQ�FRUUHFWO\�XVHG���3UHVFULSWLRQ�DQG�RYHU�WKH
FRXQWHU�GUXJV�DUH�WKH�FODVVLF�H[DPSOH���7KH�PDQXIDFWXUHU�KDV�WR�ZDUQ�HLWKHU�WKH�SK\VLFLDQ�RU�WKH�XVHU�RI�WKH�ULVNV�DQG�KRZ�WR�EHVW
DYRLG�WKHP�
&RPPHQW�,�SURGXFWV�DUH�SURGXFWV�WKDW�ZLOO�KDUP�\RX�HYHQ�ZKHQ�XVHG�FRUUHFWO\���:KLVNH\�DQG�WREDFFR�DUH�WKH�FODVVLF�H[DPSOHV�
3HRSOH�DUH�DVVXPHG�WR�NQRZ�WKH�ULVNV�RI�WKHVH�SURGXFWV���7KH�PDQXIDFWXUHU�PXVW�DVVXUH�WKDW�WKH�FXVWRPHU�JHWV�ZKDW�KH�VKH�LV
H[SHFWLQJ��L�H���SXUH�SURGXFW���7KH�PDQXIDFWXUHU�PXVW�ZDUQ�LI�QHZ�ULVNV�DUH�GLVFRYHUHG�RU�LI�WKHUH�DUH�ULVNV�WKDW�DUH�QRW�FRPPRQO\
NQRZQ��VXFK�DV�IHWDO�DOFRKROLVP�V\QGURPH�

16. When are employers vicariously liable for the actions of their employees?

:KHQ�WKH�HPSOR\HH�LQMXUHV�D�WKLUG�SDUW\�ZKLOH�LQ�WKH�FRXUVH�DQG�VFRSH�RI�HPSOR\PHQW�RU�ZKLOH�IXUWKHULQJ�WKH�HPSOR\HU¶V�LQWHUHVWV�

17. What are the tests to determine if someone is an employee?

���SD\PHQW
���FRQWURO�WKH�GHWDLOV�RI�WKHLU�ZRUN
���VSHFLDO�VNLOOV�RU�OLFHQVLQJ
���VHW�WKHLU�RZQ�VFKHGXOH
���KDYH�WKHLU�RZQ�WRROV
���W\SH�RI�VXSHUYLVLRQ

18. When can employers be directly, as opposed to vicariously, liable for the actions of their employees?

:KHQ�WKHUH�LV�QHJOLJHQW�KLULQJ�RU�VXSHUYLVLRQ�RI�WKH�HPSOR\HH��RU�ZKHQ�WKH�HPSOR\HH�LV�FDUU\LQJ�RXW�QHJOLJHQW�LQVWUXFWLRQV�E\�WKH
HPSOR\HU�

19. Doctor Doug does not diagnose Fred’s cancer in a timely manner, reducing the chance Fred will survive
from 40% to 10%.  What is this called and what effect does it have on the damages in the case?

���ORVW�FKDQFH
���UHGXFHV�WKH�GDPDJHV�WR�����RI�WKH�WRWDO�GDPDJHV�DWWULEXWDEOH�WR�)UHG
V�GHDWK�

20. What is implied primary assumption of risk?

:KHQ�WKH�SODLQWLII�DVVXPHV�ZHOO�NQRZQ�LQFLGHQWDO�ULVNV���7KH�GHIHQGDQW�KDV�QR�GXW\�WR�SURWHFW�WKH�SODLQWLII�DJDLQVW�WKHVH�ULVNV���8VXDO
ULVNV��RI�VSRUWV�

21. What is implied secondary assumption of risk?
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,PSOLHG�VHFRQGDU\�DVVXPSWLRQ�RI�ULVN��UHDVRQDEOH�RU�XQUHDVRQDEOH��RFFXUV�ZKHQ�WKH�GHIHQGDQW�RZHV�D�GXW\�RI�FDUH�WR�WKH�SODLQWLII�EXW
WKH�SODLQWLII�NQRZLQJO\�SURFHHGV�WR�HQFRXQWHU�D�NQRZQ�ULVN�LPSRVHG�E\�WKH�GHIHQGDQW
V�EUHDFK�RI�GXW\�

22. What is the federal tort claims act?

7KLV�ODZ�DOORZV�SHUVRQV�ZKR�KDYH�EHHQ�LQMXUHG�E\�IHGHUDO�HPSOR\HHV�RI�RIILFHUV�WR�VXH�WKH�IHGHUDO�JRYHUQPHQW�IRU�WRUWV���7KH�ODZ�WKDW
LV�XVHG�WR�GHWHUPLQH�OLDELOLW\�DQG�GDPDJHV�LV�WKH�ODZ�RI�WKH�VWDWH�ZKHUH�WKH�LQMXU\�RFFXUUHG�

23. What type of defect did the Shopsmith have?

7KH�DQVZHU�ZDV�XQFOHDU�IURP�WKH�PDWHULDOV�SUHVHQWHG�LQ�FODVV�VR�WKLV�TXHVWLRQ�ZDV�QRW�FRXQWHG�WRZDUG�WKH�ILQDO�VFRUH�

24. In the polio case we read in class, what was the legal basis for the government’s claim that plaintiff’s case
should be dismissed?  What did the court find the government did that would subject it to liability?

���WKH�JRYHUQPHQW�FODLPHG�GLVFUHWLRQDU\�IXQFWLRQ�LPPXQLW\�
���WKH�JRYHUQPHQW�UHOHDVHG�D�EDWFK�RI�YDFFLQH�ZLWKRXW�SURSHU�WHVWLQJ�DV�VSHFLILHG�LQ�WKH�JRYHUQPHQW
V�RZQ�UHJXODWLRQV�

25. "I do not like violence, but sometimes it just comes with the job,"  said Sam to Merv, the gunshop
owner.
"I need a gun I can rely on, a mean one that will make’m think twice."
Sam liked Merv.  He could always deliver at a good price.  You just didn’t want to worry too much about where
the guns came from.
"I’ve got just what you need," croaked Merv.
"This is a special model, new and never been fired.  Only a few others like it.  It has a silencer built-in, and most
of the parts are boron fiber so it does not show-up on x-ray.  Winchester made them to test a new design, but
never released them for general sale.  One of their engineers kept them for souvenirs, and they just sort of
showed up here one day."
"Looks like a show stopper.  I’ll take it," said Sam fatefully.
Through bad luck, Sam has just lost his best chance for a big time paying client.  Putting aside his pride, he
accepts a job from Worldwide Importers.  Sam has resisted working for Worldwide because he is not sure what
it does, but it involves the movement of large sums of money.  Worldwide moves this money very informally.
As they explain it, using an armored car only draws attention to their business.  They prefer the security of a low
profile operation.
The job looked simple enough.  The courier would pick up the money from Worldwide and deliver it to the
captain of a ship in harbor.  Sam would go along, just in case.
Things went smoothly until they got on board.  They saw the body just as they entered the captain’s cabin.
Pulling his gun, Sam hustled the courier out of the cabin.  They had just reached the gangplank when Sam was
jumped from behind.  Pulling himself free, he clubbed the thug with his gun.
As they started to run down the gangplank, they were confronted with four gorillas.  Sam faced them down with
his pistol.  Just as they were about to clear the gangplank, the barrel fell off the gun.
The next thing Sam saw was the faces of two garbage men gazing down on him in the dumpster.  The money
was gone, the courier was dead, and Sam was seriously, but not permanently, injured.

Using the elements of 402a, what is Sam’s prima facia case against Winchester? Assume that Sam is only
claiming damages for being beat up and tossed in the dumpster.  Make sure you are clear about what the
elements are.

�WKHVH�WZR�TXHVWLRQV�DUH�FHQWHUHG�DURXQG�WKH�VSHFLDO�QDWXUH�RI�WKLV�JXQ�
���WKH�JXQ�LV�D�SURGXFW
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���:LQFKHVWHU�PDQXIDFWXUHG�WKH�JXQ
���:LQFKHVWHU�LV�D�SURGXFW�VHOOHU
���:LQFKHVWHU�SXW�WKH�JXQ�LQ�WKH�VWUHDP�RI�FRPPHUFH
���*XQ�ZDV�LQ�WKH�VDPH�FRQGLWLRQ�DV�ZKHQ�PDQXIDFWXUHG�EHFDXVH�LW�KDG�QRW�EHHQ�ILUHG�
���WKH�JXQ�ZDV�GHIHFWLYH�LQ�WKDW�WKH�EDUUHO�ZDV�QRW�VWURQJ�HQRXJK�WR�VWD\�DWWDFKHG�GXULQJ�H[SHFWHG�XVH
���6DP�ZDV�LQMXUHG�EHFDXVH�EDUUHO�IHOO�RII�FDXVLQJ�KLP�WR�EH�DWWDFNHG�E\�WKXJV
���:LQFKHVWHU�VKRXOG�KDYH�PDUNHG�WKH�JXQ�DV�H[SHULPHQWDO��RU��EHWWHU��GHVWUR\HG�LW�

26. Using your answer from 25, what are Winchester’s defenses to each element of the case?

���WKH�JXQ�LV�VSHFLDO�WHVW�PRGHO��QRW�D�SURGXFW�PDQXIDFWXUHG�IRU�VDOH
���WKH�JXQ�ZDV�QHYHU�SXW�LQ�WKH�VWUHDP�RI�FRPPHUFH��LW�ZDV�VWROHQ�E\�DQ�HPSOR\HH
���WKH�JXQ�VHOOHU�NQHZ�WKDW�WKH�JXQ�ZDV�QRW�PDQXIDFWXUHG�IRU�VDOH�DQG�WKXV�DVVXPHG�WKH�OLDELOLW\�IRU�VHOOLQJ�DJDLQVW�WKH�PDQXIDFWXUHU¶V
ZLVKHV
���WKHUH�LV�QR�HYLGHQFH�WKDW�WKH�JXQ�LV�LQ�VXEVWDQWLDOO\�WKH�VDPH�FRQGLWLRQ�DV�ZKHQ�LW�ZDV�PDQXIDFWXUHG
���WKH�JXQ�ZDV�XVHG�LQ�DQ�XQIRUHVHHDEOH�PDQQHU�ZKHQ�LW�ZDV�XVHG�DV�D�FOXE
���SODLQWLII¶V�LQMXUHV�ZHUH�QRW�IRUHVHHDEOH�EHFDXVH�WKH\�DURVH�IURP�D�EHDWLQJ��QRW�D�PLVILUH�E\�WKH�JXQ�


